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CONTRACTORS' CLAIMS:
THE IMPACT OF'UNJUST
ENRICHMENT'ON
CONTRACT
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INTRODUCTION
The BuiLding and Construct ion l ist
in the Supreme Court of  NSW is
test imony to the increase in
buiLding disputes in NSW. As
lawyers i t  is ourfunct ion to
monitor the dr iv ing force behind
that I i t igat ion and, ì f  possibte, to
determine any  sh i f t  in  the  th ink ing
of the courts which miqht affect a
Litigant's prospects.

The neported cases demonstrate
growing retiance by contractors
on the pr incip[e of unjust
enrichment in orderto recover
claims. The purpose of this paper
is not so much to consider the

, pr inciptes of unjust enr ichment as
'  i t  is to determine a possibte shi f t

in thinking by the courts on this
issue and to consider what that
means for the contractor in
pract icaI terms.

In Austrat ia there are strongly
opposing views on whether a[[  the
dif ferent categories of obt igat ion
that ar ise outside tort  and contract
can be  un i f ied  under  a  th i rd
category of unjust enr ichment;  or,
al ternat ive[y,  whether the law of
obl igat ion is bound forever to
recognise non-wrongs'  a var ied
category of non-wrongs which
give r ise to an obt igat ion on the
part  of  the pr incipat to restore.

0ne view is that that there
certainty neverwas a project to
un i fy 'aL t those spec ies  o f  common
law obt igat ions which are neither
contractuaI nor tort ious in
nature' .1 Anotherview is that the
law of unjust enr ichment is no
more than that category of non-
wrongs which inc[udes, and
generat ises, mistaken payment
and at[  other events of the same
kind.2

Contractors are usuatty bound by
t ight and unforgiving contracts.
Experience has taught us that i t  is
un l i ke ty  tha t  p r inc ipa ts  and
contractors wit[, or can,
contemplate a/ l  the events which
steer the performance of a

contract.  The standard approach
of  a  p r inc ipa I is  to  cas t  the  onus  o f
b idd ing  on  a  cos t  bas is  on  the
contractor,  for better or for worse.
I t  i s  the  inequ i ty tha t  th is
arrangement sometimes resu l ts
in that provides the court  with an
opportunityto reach beyond the
contract to br ing about a more
equitabte resutt  i f  a dispute ar ises.

The legaL process which the
contractor must use to achieve
this outcome in Austral ia is st i [ [
that 

'var ied 
category of non-

wrongs'3which give r ise to an
obt iga t ion  on  the  par t  o f  the
principaI to restore. They are
principa I ty:

[a )  quantum meru i t ;

Ib ì  m is take ;

Ic]  misrepresentat ion;

[dJ ctaims underthe lrade
Practices Act 1?74lCthl or the
Fair Trading Act 1?87 íNSWI;

{e l  unconsc ionab iL i ty ;

I f ì  good fa i th ;and

[gì estoppeL.

Atthough each of these causes of
act ion has ì ts own dist inct
character and etements, at [  have
un jus t  enr ichment  as  a  s ing [e
, , ^ ¡ ^ - 1 . , ; ^ ^  h ^ - i -
u  r  r u c  r  r y  i l  t 9  v o J t Þ ,

THE SHIFT IN JUDICIAL
T H I N K I N G
I t  is possible to detect a shi f t  ìn
jud ic ia t th ink ing  by  the  cour ts  on
the quest ion of unjust enr ichment.
Contracts are not the last word in
considering contractors'  ctaims.
Principats coutd do wet[  to avoid
unreasonabte conduct in their
contract admin istrat ion or they
may reap the bi t ter rewards of
unreasonabte conduct from which
their  contract may not be abte to
protect them.

The cases which are discussed in
this paper have been setected not
sotety for the proposit ions for
which they stand but atso because
of the languaqe which is used. The
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