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On 8 December 2005, the Federal Government introduced the Family Law
Amendment (Shared Parental Responsibility) Act into the House of
Representatives. It passed in the Senate on 30 March 2006 and was approved
by the Lower House on 10 May 2006. The Act, as read a third time, is about 187
pages in length.

Although this paper does not deal with all of the amendments, it does highlight
some of the key changes that will affect practitioners in Family Law and their
clients.

The Act implements a significant number of the recommendations of the “Every
Picture Tells a Story” report and the majority of recommendations of the House of
Representatives Standing Committee on Legal and Constitutional Affairs (LACA
Committee) report on the exposure draft of the Act.

The Act is said to complement a package of measures announced in the 2005
Budget; amounting to $397 million over four years.



Summary

The key changes in the Shared Parenting Act are to:

a. Introduce a new presumption of equal shared parental responsibility. It is
intended that this will mean that both parents have an equal role in making
decisions about major long term issues such as where a child goes to
school, religion, and/or significant health issues

b.  Require the Court to consider whether a child spending equal time with
both parents is reasonably practical and in the best interests of the child. If
it is not appropriate, the Court must consider substantial and significant
time (including day to day routine on weekdays — not just weekends or
holidays)

c. Make the right of the child to know their parents and be protected from
harm the primary factors when deciding the best interests of the child.

d. Require parents to attend family dispute resolution and make a genuine
effort to resolve their dispute before taking a parenting matter to Court
(although this requirement does not apply where there is family violence or
abuse).

e.  Strengthen the existing enforcement regime by giving the Courts a wider
range of powers (including more flexible powers to order ‘make up’ time
and compensation) to deal with people who breach parenting orders.

f. Require the Court to take into account the conduct of parents who fail to
fulfill their major responsibilities (eg. Like failure to pay child support or
attend contact changeover).

g. Amend the existing definition of family violence to require that an
expressed fear or apprehension of violence must be ‘reasonable’ (ie:

objectively based).

h.  Provide for a less adversarial approach in all child-related proceedings, and



I. Better recognise the interests of the child in spending time with
grandparents and other relatives.

Limits on Federal Magistrates property jurisdiction removed

The Act also provides for the jurisdictional limit of $700,000 for the Federal
Magistrates Court in property matters to be removed. It is understood therefore
that once this provision comes into effect the Federal Magistrates Court will be
able to deal with any property matter provided it is not too complex (ie: not more
than a 2 day hearing).

Commencement

It is anticipated that most provisions will come into effect on 1 July 2006.

To whom will the Amendments apply?

It was originally intended that the Amendments would apply only to parents
applying for orders after the commencement date.
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Parents with existing orders

The amendments do not apply to parents with existing orders unless those
orders are sough to be changed. To change current parenting orders, the Court
must be satisfied that there has been a significant change in circumstances (not
just the change in the law) to warrant the orders being altered; probably along
the lines of Rice and Asplund (1979) FLC 90-725 and most recently W & M
[2006] FMCA fam 108 — 10/3/06



Dispute Resolution

The Act contains a requirement that parents attend family dispute resolution and
make a genuine effort to resolve their dispute before taking a parenting matter to
Court.

The Act includes a clear exception from this requirement where violence or child
abuse is a factor. Such cases will be directed to the Courts or to specialised
forms of dispute resolution. Staff at the Centres will screen for family violence
and child abuse.

There are also a range of amendments to the counselling and dispute resolution
provisions in the Act to support the policy of ensuring that separating and
divorcing parents have access to quality family counselling and dispute resolution
services.

The best interests of the child

The Act re-emphasises that the best interests of the child is the paramount
consideration. The best interest provisions have been relocated to Division 1 of
Part VII to increase their visibility and highlight their importance. This is reflected
in the objects of the Part which are set out in sec 60B(1):

60B Objects of Part and principles underlying it

(1) The objects of this Part are to ensure thabtst interests of children are met by:
(a) ensuring that children have the benefit ohlafttheir parents having a

meaningful involvement in their lives, to the maxim extent consistent with
the best interests of the child; and

(b) protecting children from physical or psychatag harm from being subjected
to, or exposed to, abuse, neglect or family vioderand

(c) ensuring that children receive adequate aodegsrparenting to help them
achieve their full potential; and

(d) ensuring that parents fulfil their duties, andet their responsibilities,
concerning the care, welfare and development af dhédren.

(2) The principles underlying these objects aat (Bxcept when it is or would be
contrary to a child’s best interests):
(a) children have the right to know and be camedi both their parents,
regardless of whether their parents are marrigghraged, have never married
or have never lived together; and



(b) children have a right to spend time on a ragbhsis with, and communicate
on a regular basis with, both their parents andrgbeople significant to their
care, welfare and development (such as grandpaxedtsther relatives); and

(c) parents jointly share duties and responsigiliconcerning the care, welfare
and development of their children; and

(d) parents should agree about the future pam@wofitheir children; and

(e) children have a right to enjoy their culture(uding the right to enjoy that
culture with other people who share that culture).
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60CC How a Court determines what is in a child’s bst interests

Determining child’s best interests

(1) Subject to subsection (5), in determining wka the child’'s best interests, the
Court must consider the matters set out in sulsec{2) and (3).

Primary considerations

(2) The primary considerations are:

(a) the benefit to the child of having a meanihgélationship with both of the
child’s parents; and

(b) the need to protect the child from physicapsychological harm from being
subjected to, or exposed to, abuse, neglect ofyfamoience.

Note: Making these considerations the primary asmesnsistent with the objects of this Part set
out in paragraphs 60B(1)(a) and (b).

Additional considerations

(3) Additional considerations are:

(a) any views expressed by the child and any fagguch as the child’s maturity
or level of understanding) that the Court thinks @@levant to the weight it
should give to the child’s views;

(b) the nature of the relationship of the childhwi
(i) each of the child’s parents; and
(ii) other persons (including any grandparenttbeorelative of the child);



(c) the willingness and ability of each of theldts parents to facilitate, and
encourage, a close and continuing relationship detvwhe child and the other
parent;

(d) the likely effect of any changes in the chsldircumstances, including the
likely effect on the child of any separation from:

(i) either of his or her parents; or

(i) any other child, or other person (includingyagrandparent or other
relative of the child), with whom he or she hasrbléng;

(e) the practical difficulty and expense of a dhspending time with and
communicating with a parent and whether that difficor expense will
substantially affect the child’s right to maintgiaersonal relations and direct
contact with both parents on a regular basis;

() the capacity of:
(i) each of the child’s parents; and
(i) any other person (including any grandparaemtber relative of the
child);
to provide for the needs of the child, includamotional and intellectual
needs;

(g) the maturity, sex, lifestyle and backgroumttliiding lifestyle, culture and
traditions) of the child and of either of the clglgharents, and any other
characteristics of the child that the Court thiaks relevant;

(h) if the child is an Aboriginal child or a Tog&trait Islander child:

() the child’s right to enjoy his or her Aborigihor Torres Strait Islander
culture (including the right to enjoy that cultwéth other people who
share that culture); and

(i) the likely impact any proposed parenting ardeder this Part will have
on that right;

(i) the attitude to the child, and to the respbitisies of parenthood, demonstrated
by each of the child’s parents;

() any family violence involving the child or aember of the child’s family;
(k) any family violence order that applies to théld or a member of the child’s
family, if:
(i) the order is a final order; or
(i) the making of the order was contested by iBqe;

() whether it would be preferable to make theeprthat would be least likely to
lead to the institution of further proceedingsefation to the child;

(m) any other fact or circumstance that the Cthirks is relevant.

(4) Without limiting paragraphs (3)(c) and (i)et@ourt must consider the extent to
which each of the child’s parents has fulfilled faited to fulfil, his or her
responsibilities as a parent and, in particular,aktent to which each of the child’s
parents:

(a) has taken, or failed to take, the opportunity:
() to participate in making decisions about magmrg-term issues in relation
to the child; and
(i) to spend time with the child; and



(iii) to communicate with the child; and
(b) has facilitated, or failed to facilitate, tother parent:

(i) participating in making decisions about mdgmrg-term issues in relation
to the child; and

(i) spending time with the child; and
(iii) communicating with the child; and
(c) has fulfilled, or failed to fulfil, the paréatobligation to maintain the child.
(4A) If the child’s parents have separated, thar€must, in applying subsection (4),

have regard, in particular, to events that havgéaed, and circumstances that have
existed, since the separation occurred.

Specific recognition of grandparents and other rela tives

The Act provides for consideration of the interests of children in spending time
with grandparents and other relatives. For example, explicit reference to
grandparents and other relatives is made where the Court is considering the
likely effect of any change of the child’s circumstances.

Presumption of Equal Parental Responsibility

In its explanatory material the Government says that the introduction of this
presumption means that both parents should have an equal role in making
decisions about major long term issues. It is a rebuttable presumption. Also it will
not apply if there are reasonable grounds for the Court to believe that a parent of
a child, or a person who lives with a parent of a child, has engaged in child abuse
or family violence. The presumption is contained in sec 61DA:

61DA Presumption of equal shared parental responiility when making
parenting orders

(1) When making a parenting order in relation tthéd, the Court must apply a
presumption that it is in the best interests ofdhiéd for the child’s parents to have
equal shared parental responsibility for the child.

Note: The presumption provided for in this subsetts a presumption that relates solely to the
allocation of parental responsibility for a chilsl @efined in section 61B. It does not provide

for a presumption about the amount of time thedctilends with each of the parents (this
issue is dealt with in section 65DAA).

(2) The presumption does not apply if there aaseaable grounds to believe that a
parent of the child (or a person who lives withaagmt of the child) has engaged in:



(a) abuse of the child or another child who, atttie, was a member of the
parent’s family (or that other person’s family); or

(b) family violence.

(3) When the Court is making an interim order, phesumption applies unless the Court
considers that it would not be appropriate in tineuenstances for the presumption
to be applied when making that order.

(4) The presumption may be rebutted by evidenaedétisfies the Court that it would
not be in the best interests of the child for thiédés parents to have equal shared
parental responsibility for the child.

Presumption of Equal Shared care

Where a parenting order provides or is to provide the parents with equal shared parental
responsibility, the Court must consider making an order that a child spend equal time
with each parent where it is reasonably practicable and in the best interests of the child.
If it is not appropriate, the Court must consider substantial and significant time (which
includes day to day routine — not just weekends or holidays).

The key provision is contained in sec 65DAA:

65DAA Court to consider child spending equal timer substantial and
significant time with each parent in certain circunstances

Equal time

(1) If a parenting order provides (or is to pra)idhat a child’'s parents are to have equal
shared parental responsibility for the child, theu@ must:

(a) consider whether the child spending equal tiitle each of the parents would
be in the best interests of the child; and

(b) consider whether the child spending equal tivite each of the parents is
reasonably practicable; and

(c) ifitis, consider making an order to provige including a provision in the
order) for the child to spend equal time with eatthe parents.

Note 1: The effect of section 60CA is that in damdwhether to go on to make a parenting order
for the child to spend equal time with each ofpleents, the Court will regard the best
interests of the child as the paramount considerati

Note 2: See subsection (5) for the factors the Ctaldes into account in determining what is
reasonably practicable.

Substantial and significant time

(2) If:
(a) a parenting order provides (or is to provitha} a child's parents are to have
equal shared parental responsibility for the claluf
(b) the Court does not make an order (or inclugeoaision in the order) for the
child to spend equal time with each of the pareants!;

the Court must:



(c) consider whether the child spending substhatid significant time with each
of the parents would be in the best interests ettiild; and

(d) consider whether the child spending substbatid significant time with each
of the parents is reasonably practicable; and

(e) ifitis, consider making an order to prov{de including a provision in the
order) for the child to spend substantial and $iicgmt time with each of the
parents.

Note 1:  The effect of section 60CA is that in d@widwhether to go on to make a parenting order
for the child to spend substantial time with eatthe parents, the Court will regard the

best interests of the child as the paramount ceresidn.

Note 2: See subsection (5) for the factors the Ctaldes into account in determining what is
reasonably practicable.

(3) For the purposes of subsection (2), a childhei taken to spensubstantial and
significant timewith a parent only if:
(a) the time the child spends with the parentudes both:
() days that fall on weekends and holidays; and
(i) days that do not fall on weekends or holidasd
(b) the time the child spends with the parentvedlthe parent to be involved in:
(i) the child’s daily routine; and
(i) occasions and events that are of particulzmiicance to the child; and
(c) the time the child spends with the parentvedithe child to be involved in
occasions and events that are of special significémthe parent.

(4) Subsection (3) does not limit the other matterwhich a Court can have regard in
determining whether the time a child spends wigiaient would be substantial and

significant.

Reasonable practicality

(5) In determining for the purposes of subsectidisnd (2) whether it is reasonably
practicable for a child to spend equal time, orssaifitial and significant time, with
each of the child’'s parents, the Court must haganeto:

(@) how far apart the parents live from each otand

(b) the parents’ current and future capacity tplament an arrangement for the
child spending equal time, or substantial and §icant time, with each of the
parents; and

(c) the parents’ current and future capacity tmewnicate with each other and
resolve difficulties that might arise in implemergian arrangement of that
kind; and

(d) the impact that an arrangement of that kindld/dnave on the child; and

(e) such other matters as the Court considergaeie

Note 1: Behaviour of a parent that is relevantg@ragraph (c) may also be taken into account in
determining what parenting order the Court shouddkenin the best interests of the child.
Subsection 60CC(3) provides for considerationsadhataken into account in determining

what is in the best interests of the child. Thestude:



(@ the willingness and ability of each of the dhlparents to facilitate, and encourage, a
close and continuing relationship between the child the other parent (paragraph
60CC(3)(c));

(b) the attitude to the child, and to the respdtisés of parenthood, demonstrated by
each of the child’s parents (paragraph 60CC(3)(i)).

Note 2: Paragraph (c) reference to future capaditye-€ourt has power under section 13C to make
orders for parties to attend family counsellindamily dispute resolution or participate in
courses, programs or Services.

There is a similar obligation imposed on advisers (ie: legal practitioners, family
counsellors, family dispute resolution practitioners and family consultants) to
inform parties that they can consider an equal time, or where that is not
appropriate, a substantial and significant time arrangement, when giving advice
to people about parenting plans. (see sec 63DA).

Strengthened Enforcement Regime — Divison 13A

The new enforcement provisions will only apply to a contravention of a parenting
order (or alleged contravention) that occurs after the commencement of the Act.
The changes are very extensive and should be carefully studied; including
changes to “defences” like “reasonable excuse”.

The Act contains a range of amendments designed to strengthen the existing
enforcement regime in the Act. The amendments provide the Courts with a
greater range of options to better enforce parenting orders (including ‘make up’
time and compensation). It is intended that the amendments will make the
enforcement provisions clearer and more accessible.

Family Violence and Child Abuse

There is a new object [sec 66C 2(b)] which provides that children need to be
protected not only from direct harm but also where that harm comes from being
exposed to family violence against others. The requirement to attend family
dispute resolution and the presumption of equal shared parental responsibility
will not apply if there is a risk of child abuse or family violence. In cases where
the presumption will not apply, the Court will also not be obliged to consider the
child spending substantial time with both parents. There is now provision for
mandatory costs to be awarded against a party found to have knowingly made a
false allegation of abuse. (sec 117AB)



Change to the definition of ‘family violence’

The existing definition of ‘family violence’ is amended to include a requirement of
‘reasonableness’, but only in relation to a fear or apprehension of violence. The
change does not mean that there is a requirement for reasonableness for
violence that has actually occurred or that any violence is acceptable. The

definition reads as follows:

family violencemeans conduct, whether actual or threatened,peysoon towards,
or towards the property of, a member of the pesstarhily that causes that or any
other member of the person’s family reasonablyety for, or reasonably to be

apprehensive about, his or her personal wellbeirgafety.

The Act also includes other changes:

The Court will also have a new power to require State and Territory
agencies to provide information and reports that they may have about

allegations of family violence or abuse; and

It is suggested that the proposed less adversarial approach to children’s
proceedings will provide a new case management approach that will
better focus on children and will ensure that issues of violence and abuse
are dealt with at an early stage in children’s proceedings.

Changes to the Child Representative Provisions
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Removal of references to “residence” and “contact”
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